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LAND CLEARING LEGISLATION — REGROWTH CLEARING 

Grievance 
DR G.G. JACOBS (Eyre) [9.30 am]: My grievance is also to the Minister for Environment about the issue of 
land clearing legislation, particularly the clearing of regrowth. There has been significant confusion — 

The SPEAKER: Member for Cockburn and member for Geraldton, I know you have some great interest in this 
topic, but I would prefer that you reveal that great interest to each other outside of this place, because I have 
given the opportunity to the member for Eyre to deliver his grievance. 

Dr G.G. JACOBS: The issue is about vegetation management and particularly clearing of regrowth. This is a 
situation in which land has previously been cleared and then goes back to regrowth, with regrowth of the natural 
vegetation, and the issues with re-clearing that land, as I said in my letter to the minister, led to some legal 
entrapment of some farmers. Of course, this is a fairly widespread issue throughout the farming community. My 
introduction to this issue was through a Mr Max Szulz of Munglinup, who over time since the land was 
previously cleared in 1984 has been renovating and clearing in stages a private parcel of land on a 400-hectare 
lot. I do not want to go into the issues of Mr Szulz particularly, and I am sure that the minister does not. As I 
wrote to the minister previously, there are many rural landowner constituents contacting me over the issues 
highlighted by the recent court proceedings of Mr Szulz of Munglinup. I understand that these are legal matters 
about which no comment should be made that could influence the outcome of the court proceedings. But it is the 
concept; there is a central issue that pervades the Department of Environment and Conservation philosophy and 
worries farmers immensely; that is, the re-clearing of previously cleared land due to regrowth. This issue 
potentially applies to over 1 000 farmers, and I ask the minister to look at this in a practical and commonsense 
way so that we can review the legislation and regulations to make them work. This is because, as I said in my 
letter to the minister, the prohibition of clearing of regrowth where previously clearing was permitted is causing 
impediment to farming operations, reduced profitability and in some cases legal entrapment.  

Mr C.J. Tallentire interjected. 

The SPEAKER: Member for Gosnells. 

Dr G.G. JACOBS: I have already had some of my time eroded previously by the member for Cockburn, and 
now I am having it eroded by the member for Gosnells.  

Mr C.J. Tallentire interjected. 

The SPEAKER: Member for Gosnells, if you wish to make a grievance, and I would understand that you might 
on this particular topic, the opportunity is yours to rise in this place. Once again, I repeat, I have given the 
opportunity to the member for Eyre, and I do not want to hear any more interjections, member for Gosnells. 

Dr G.G. JACOBS: Thank you, Mr Speaker; I have some material to cover. 

Very recently, in fact, some unclear land clearing laws stung a Great Southern farmer, as was highlighted in a 
media release of 3 May this year, which states — 

The ambiguous nature of the State’s land clearing legislation has seen wheat and sheep farmers 
Matthew and Therase King in a Narrogin court last week, defending their actions in stick raking dead 
Mallee trees that had been killed in a severe fire on the property in December 2004 and had never 
regenerated. Trees in the area still have not regenerated more than 6 years later. 

This is about the land clearing regulation 5, item 14, and DEC’s guide to exemptions and regulations for clearing 
native vegetation that needs some clearing up—do not mind the pun—and that mentions clearing of land, which 
states —  

Clearing of land that was lawfully cleared within the 10 years prior to the clearing if — 

The “if” has the nature of interpretation, and causes much issue and legal entrapment for landowners. The guide 
continues — 

1. The land must have been lawfully cleared within the 10 years prior to clearing.  

2. The land must have been used as pasture or for cultivation or forestry within those ten years.  

3. The clearing is only to the extent necessary to enable the land to be used to the maximum 
extent to which it was used in those 10 years. It does not allow for a greater area of clearing, 
or for more intensive clearing.  

If someone has a plot that has regrown in the last 10 years and that area is cleared and initially used as pasture, 
intensive use for, say, cropping is potentially not allowed. I believe that this needs clarity, it needs addressing 
and it needs practical assessment so that it actually works. Just yesterday a media release was put out by 



Extract from Hansard 
[ASSEMBLY — Thursday, 8 September 2011] 

 p7075b-7078a 
Dr Graham Jacobs; Mr Bill Marmion 

 [2] 

WAFarmers entitled “Ongoing uncertainty with vegetation management”; that is, ongoing uncertainty with the 
state agency’s interpretation of the land clearing legislation. It states that Western Australian farmers continue to 
be subjected to these restrictions without any recognition either of compensation for their diminished earning 
potential. 

Western Australian farmers and I understand that the Department of Environment and Conservation is reviewing 
a number of cases involving farmers, but simple prosecution is not a good outcome for any of these parties. The 
issue with Mr Szulz is that he is facing a cost of around $100 000 with the DEC prosecution alone. The issue of 
lost production for just three months—Mr Szulz was actually imprisoned—was $30 000, and there are the 
obvious costs to the state. Mr Szulz is now receiving legal aid; therefore, we have the state funding legal aid 
against DEC, which is prosecuting. This is a very inadequate situation. 

Mr C.J. Tallentire: You should be grieving the real vegetation, member. 

Mr B.J. Grylls: Back off! 

Dr G.G. Jacobs: You are saying that land that goes back to bush is more valuable than cleared land, are you? 

Mr C.J. Tallentire: You are defending a criminal! 

The SPEAKER: Member for Gosnells, I formally call you to order for the first time today. I have given the call 
to the Minister for Environment. 

MR W.R. MARMION (Nedlands — Minister for Environment) [9.38 am]: I thank the member for a very 
important grievance. I cannot comment on the cases, as the member knows, but I can say that I met with the 
King family and I understand where they are coming from.  

By way of background, as the member for Eyre knows, European settlement and agriculture have brought 
Western Australian prosperity and built successful communities, and this achievement is all the more remarkable 
when we consider how different our land is from the farming lands of Europe. However, our success has 
historically also led to levels of clearing that have resulted in land degradation through salinity and erosion, 
threatening the quality of our state’s agricultural land as well as the survival of some of our most iconic plants 
and animals. Recognising the need for sustainable development, legislation has been progressively introduced in 
Western Australia to ensure that clearing does not compromise our natural resources. The first step towards 
clearing controls was made in the mid-1970s to reduce clearing in water supply catchments. In 1986, regulation 
of clearing was introduced under the Soil and Land Conservation Act 1945 to ensure that soil resources were 
protected. Then, on 8 July 2004, the clearing provisions of the Environmental Protection Act 1986 commenced. 
These provisions have introduced more consistent standards and a high level of transparency, and brought about 
accountability and applicability. But I take the member’s point that perhaps we can look at the practicality of 
some of it, and I am doing that. Under the legislation, which is administered by the Department of Environment 
and Conservation, clearing of native vegetation is an offence unless undertaken under the authority of a clearing 
permit or the clearing is subject to an exemption. Exemptions for clearing, which is a requirement of a written 
law or authorised under certain statutory processes, are contained in schedule 6 of the EP act. Exemptions for 
low impact routine land management practices are contained in the Environmental Protection (Clearing of 
Native Vegetation) Regulations 2004. The regrowth clause to which the member for Eyre refers is contained in 
these regulations.  

I would like to draw members’ attention to a graph that I have with me today, which I will table. I will try not to 
spend too much time on this. It is a very interesting graph. It shows figures from 1986 to 2011. A fair bit of 
clearing was done until about 1990–91. Then it tapered off and in 1995–96 Hon Monty House announced an 
initiative to reduce clearing and improve management and protection of remnant vegetation. There was quite a 
big drop in 1995–96. Basically, it has remained pretty constant since then, even when the clearing provisions 
under the EP act were introduced in 2004. 

Mr C.J. Tallentire: There’s a dip at the end though. 

Mr W.R. MARMION: Perhaps there has been a bit more clearing in more recent times. I table the graph. 

[See paper 3843.] 

Mr W.R. MARMION: It is evident from the graph that the levels of clearing approved since 2004 under the 
clearing provisions of the EP act are similar to clearing approved after the 1995 policy shift. The major reduction 
in approved agricultural clearing occurred between 1990 and 1997 as a result of our greater knowledge of the 
need to manage salinity and erosion and avoid loss of our native plants and animals.  

Item 14 of regulation 5, or the 10-year regrowth provision, as it is sometimes referred to, allows for the 
continued use of land that has been lawfully cleared within the previous 10 years, as the member said, for 
pasture, cultivation or forestry, provided any re-clearing does not exceed the maximum extent to which the land 
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was used in those 10 years. The exemption does not prevent the use of the land for any of these land uses 
provided that the clearing is only to the extent necessary to enable the land to be used to the maximum extent it 
has been used in the previous 10 years. 

Mr C.J. Tallentire: You should get rid of that clause.  

Mr W.R. MARMION: Some people have a different position. 

Mr C.J. Tallentire: Regrowth is valuable to the — 

Dr G.G. Jacobs: They got a clearing permit initially. It was allowed to be cleared and you are telling us — 

Mr W.R. MARMION: This is not open for debate at the moment.  

Under the Soil and Land Conservation Regulations 1992, a comparable provision restricted use to only two 
years’ regrowth. Clearly, the 10-year time frame currently in place is a considerable extension of the previous 
regime. The member for Gosnells might prefer to go back to the previous regime. 

The Soil and Land Conservation Regulations and the subsequent Environmental Protection (Clearing of Native 
Vegetation) Regulations both require lawfully cleared areas to be converted to their intended purpose, such as 
cropping or pasture. If land is not converted after being cleared, the exemption allowing it to be re-cleared does 
not apply. I believe that this represents a sensible approach—a balance between the need of farmers to maintain 
land for agriculture and for the community to share a healthy environment. The Department of Environment and 
Conservation has prepared a number of fact sheets and guidelines to assist people in understanding the clearing 
provisions of the Environmental Protection Act. These fact sheets and guidelines are available on the 
department’s website. I will be looking at those to try to make them a little clearer. 

Dr G.G. Jacobs: They’re still confusing, minister, and open to interpretation. 

Mr W.R. MARMION: Perhaps they could be clarified a bit more. 

I recognise that there is some confusion in the community about the application of clearing provisions in the 
Environmental Protection Act. I assure the member that the Department of Environment and Conservation is 
committed to working with farmers and the community to ensure a better understanding of the provisions and 
their practical application. More recent efforts by DEC to improve understanding of the application of the 
clearing provisions have included high-level meetings with both the WA Farmers Federation and the Pastoralists 
and Graziers Association of Western Australia and local government, with commitments made to continue to 
work closely with both these organisations. Separate to this, DEC is working on advice regarding possible 
options for legislative amendments for my consideration, with the aim of improving the practical operation and 
effectiveness of the clearing provisions. 

Dr G.G. Jacobs: What are we looking at as far as a time line here because this issue has been going on for some 
time, in farmers’ minds? 

Mr W.R. MARMION: It is quite a broad issue and there are a number of issues within clearing. I have been 
advised that probably within the next month I should have something from the department to look at. I suppose it 
goes back to when Hon Monty House brought in his policy changes. I understand that clearing did impact on a 
number of farmers. The member probably knows some of those farmers. About 12 farmers were severely 
affected. The Department of Environment and Conservation is gradually working through those farmers to try to 
rectify their situation. I met with Mr King, one of those farmers. There are probably others in similar situations. 
Some people had a farm; a majority of it may have been in remnant bushland when the policy came in.  
 


